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It is important to inquire whether the defense in the principal case were in 
the nature of set-off or of recoupment. It seems to have arisen out of a breach of 
the contract of lease, and should, therefore, be treated as "recoupment" and 
not as "set-off" — the latter term being applicable to claims arising out of 
transactions dehors the contract sued on. The court, however, designates it a 
"set-off". The difference may be material. There is probably no doubt that 
defendant may always cut down plaintiffs recovery on a forthcoming bond 
taken under a distress warrant by showing a breach of the contract of lease, 
even where the damages are unliquidated. This is the general rule in other 
actions on contract, and no reason is perceived why it should not be equally 
applicable to proceedings on a forthcoming bond for rent. But a technical set 
off, to be available at law, must be liquidated, and in the nature of a debt. See 
Bunting v. Cochran, 99 Va. 558, 7 Va. Law Register 327, and editorial note, 
where recoupment and set-off are contrasted. The set-off in Allen v. Hart, 
upon which the ruling in the principal case is based, was liquidated. It does 
not clearly appear that the tenant's claim proposed to be set up in the principal 
case, «oas entirely liquidated. True, there was a $250 judgment in favor of the 
tenant, but the latter seems to have asserted unliquidated claims besides. But 
whatever claims were asserted on the part of the tenant, they all arose out of 
the breach of contract of lease, and hence were in the nature of recoupment and not 
set-off. If this is true — if part of the tenant's claim was unliquidated — then the 
terminology of the court becomes important. The court would probably not go 
to the extent of holding that an unliquidated "set-off" might be asserted by a 
tenant in a proceeding of this kind, and yet the language used could bear that 
construction. In order to get at the doctrine of a case we are to look to the 
actual decision, on the precise facts, rather than to the language used by the 
court. Applying this test, we should say that the case is authority for the 
proposition that in a motion on a forthcoming bond, the tenant may, by way 
of recoupment, set up damages for breach of the contract of lease, whether 
liquidated or unliquidated. 



Haedawat v. Jones.* 

Supreme Court of Appeals : At Wytheville. 

June 26, 1902. 

Chattel Mortgage — Description of property. A deed of trust or mortgage 
conveying chattels, when recorded, is constructive notice to third persons, 
if the description in the deed or mortgage is such as will enable them to 
identify the property, aided by the inquiries which the deed or mortgage 
itself indicates and directs. But a deed of trust on "four mules," which 
does not give their color, sex, size, age, from whom purchased, nor state 
where or in whose possession they are, nor mention the residence of the 
grantor, the trustee, or the beneficiary therein, does not give constructive 
notice under section 2463 of the Code to innocent third persons. 

* Reported by M. F. Burks, State Reporter. 
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2. Dethtoe — Action by trustee — Damages for detention. A trustee in a deed of 
trust on personal property, who has never had actual possession of the 
property conveyed, may maintain an action of detinue against a purchaser 
for property fraudulently removed and sold, and may recover not only the 
property itself, but also reasonable damages for the use and hire of the 
property from the time he demanded possession thereof. 

Error to a judgment of the Circuit Court of Wise county, ren- 
dered December 7, 1901, in an action of Detinue wherein the de- 
fendant in error was the plaintiff, and the plaintiff in error was 
defendant. Reversed. 

The deed of trust copied into the opinion of the court was not 
acknowledged till August 5, 1901, and was recorded August 8, 
1901. The mules were sold September 5, 1901. These mules had 
never been in the actual possession of the trustee, and all of his 
right, title and interest in, and powers over, them were derived 
from the deed of trust aforesaid. No question was raised as to the 
right and power of the trustee to maintain the action, except on 
the ground of insufficient description. The defendant also denied 
the right of the plaintiff to recover damages for the detention of 
the mules. 

J. Norment Powell, E. M. Fulton and R. T. Irvine, for the 
plaintiff in error. 

0. M. Vicars, for the defendant in error. 
Buchanan, J., delivered the opinion of the court. 

On the 27th day of March, 1901, Eufus Fields executed a deed 
of trust to John Jones, trustee, to secure a debt due the Stony 
Creek Lumber Company, in the following words: 

1 ' This deed of trust made and entered into on this the 27 day of March, 1901, 
between Eufus Fields of the first part, John Jones, Trustee, of the second part, 
and the Stony Creek Lumber Co. Inc. of the third part, witnesseth, that whereas 
the said Eufus Fields, party of the first part, is indebted to the said company 
in the sum of seven hundred and thirty-one and 4-100 dollars, and to secure the 
payment thereof, and also to secure the payment of any other sums which may 
hereinafter be advanced by said Company to the party of the first part, over 
and above what may be justly due to the party of the first, he hereby sells to 
the said John Jones the following property, to-wit : 
Two log wagons 



Four mules 
Two horses 



hooks etc. 

that he now owns. 



& all chains 
See Exhibit A. 
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" In trust nevertheless to secure to said company the said sum or sums of money. 
And if the said party of the first part shall fail to pay the said company by the 
first day of July, 1901, what may be due it, then the said John Jones, Trustee, 
is hereby authorized and empowered to sell the said property and pay to said 
company the amount due to it, and the remainder after payment of costs to the 
party of the first part." 

Fields, the grantor, acknowledged the deed before a notary 
public in and for Scott county, and it was put to record in that 
county. Within less than a month after it was recorded, Fields 
removed the four mules conveyed by the deed to Wise county, and 
sold them for a valuable consideration to H. Hardaway, a resident 
of that county, who had no actual notice of the deed of trust. 
Jones, trustee, a few days thereafter demanded possession of the 
mules, and upon Hardaway's refusal to surrender them, instituted 
his action of detinue. Upon the trial of the cause there was a 
judgment in favor of the plaintiff. To that judgment this writ of 
error was awarded. 

The first assignment of error is that the court erred in instruct- 
ing the jury that the defendant had constructive notice of the deed 
of trust when he purchased the mules in controversy. 

The mules not having been removed from Scott county to Wise 
county as much as one year before the defendant purchased them, 
it is conceded that under the provisions of section 2468 of the Code 
the recordation of the deed of trust in Scott county operated 
as constructive notice to the defendant , if the description of the 
mules in the deed of trust was sufficient. 

It seems to be well settled that a description in a chattel mort- 
gage or deed of trust may be sufficient as between the immediate 
parties to it which would not be sufficient as against creditors or 
purchasers from the grantor in the deed. 

It seems to be equally well settled that it is not necessary, in fact 
in many cases it is impossible, to so describe the property that it 
can be identified by the words or names used in the deed by its 
mere inspection, without the aid of extrinsic evidence. 

It is, therefore, permissible, and in most cases necessary, to re- 
sort to parol evidence to identify the property mentioned in the 
deed, even where it has been minutely described. 

The general rule upon this subject as stated by the text writers, 
and which seems to be sustained by the weight of decided cases, is, 
that a deed of trust or mortgage conveying chattels, when recorded, 
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is constructive notice to third persons, if the description in the 
deed or mortgage is such as will enable them to identify the prop- 
erty, aided by the enquiries which the deed or mortgage itself in- 
dicates and directs. Jones on Mortgages, sec. 238. See note to 
Barrett Fisch, 14 Am. St. Eep. 238, 239, and cases cited. 

The deed of trust under consideration describes the property 
conveyed as follows: "Two log wagons, four mules, two horses, 
and all chains, grabs, hooks, etc., that he (the grantor) now owns. 
See Exhibit A." There was evidence tending to show that the 
words "See Exhibit A" were not in the deed, and that the exhibit 
itself was not in existence when the deed was acknowledged by the 
grs,ntor for recordation. The court was of opinion that the re- 
cordation of the deed of trust, without reference to "Exhibit A," 
was constructive notice to the defendant, and so insructed the jury. 

In determining whether or not that instruction was correct, the 
deed alone, without "Exhibit A," can be looked to for the descrip- 
tion of the chattels conveyed. 

The deed contains no description of the mules in controversy, 
except their number. It does not give their color, sex, size, age, 
from whom purchased, where or in whose possession they were. It 
does not mention the residence of either the grantor, trustee or 
beneficiary therein; nor does it give any information as to the 
whereabouts of the parties to, or of the property conveyed by, the 
deed, except what may be inferred from the fact that the deed was 
acknowledged for recordation before a notary in and for Scott 
county and put upon record there. 

A mortgage which describes the property as "one black mule 
six years old in the mortgagor's possession in White Co., Ark.," 
has been held sufficient. Cattle described by their names, as regis- 
tered in the "American Short-horn Herd Book," as eighteen head 
of two-year-old steers of various colors, also one span of heavy dark 
bay mules, all kept on the premises of the mortgagor, whose resi- 
dence was stated, has been held sufficient. But a description of 
cattle "as nineteen pure blood Hereford cattle, giving their names, 
and stating that their names were the same as recorded in the 
American Hereford Herd Book, was held to be too indefinite." A 
mortgage describing the property conveyed as "One Dunn, bull, 
known as the Grinnall bull — said bull is four years old and weighs 
about two thousand four hundred pounds" has been held sufficient 
when recorded to constitute constructive notice. A recorded 
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mortgage was held insufficient for that purpose which described 
the property as "one sorrel horse, three years old," and makes the 
further recital that the mortgagor is a resident of a certain county, 
and in case of foreclosure the property was to be sold in that 
county. 

In no case that we have seen has the recordation of a deed of 
trust been held to be constructive notice which contained no de- 
scription of the animals conveyed except their number, which did 
not state in whose possession the property was or where it was 
located or might be found, or where any party to the deed resided. 

We are of opinion t at the property in controversy was not so 
described in the deed that its recordation was constructive notice 
to the defendant, and that the court erred in so holding. 

The second assignment of error is, that the court erred in in- 
structing the jury that if they found for the plaintiff the mules in 
controversy, they should also find their alternative value and such 
damages for their detention as the jury might believe from the 
evidence the services of the mules were reasonably worth from the 
time the plaintiff demanded possession of them. 

The contention of the plaintiff is, that the plaintiff (trustee) 
was not entitled to the hire or services of the mules; that his 
rights were limited by the trust itself, which gave him no other, 
or further power than to sell the property and pay the beneficiary 
the amount due it; that the right to sell would carry with it the 
right to obtain and hold possession of the property on the day of 
sale, but would not give the trustee the right while he had posses- 
sion of the mules, either to work or to hire them out, and neither 
would it give to the beneficiary any such rights. 

If the trustee was entitled to the mules when he demanded pos- 
session of them from the defendant, who refused to give them up, 
but retained and used or hired them out, every principle of right 
and justice would demand that he should account for 'the use or 
hire of the mules. If it were otherwise, the wrongdoer would 
make a profit out of his own wrong which the law does not tolerate. 

In the case of Nichols v. Campbell, 10 Gratt. 560, 573, which 
was an action of detinue for slaves, brought by trustees in a deed 
of trust to secure a debt, and the defendant claimed as a purchaser 
under a subsequent trust deed from the same grantor, the right of 
the trustees to recover the hire of the slaves was upheld upon the 
ground, that in law the slaves were the property of the trustees, 
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and if the slaves were theirs so also were the hires from the time 
they were held adversely, or at least from the institution of the 
action. 

The court erred, as we have before seen, in giving the plaintiff's 
instruction No. 1, and for that error the judgment must be re- 
versed, the verdict set aside, and a new trial awarded to be had in 
accordance with law and not in conflict with the views expressed in 
this opinion. Reversed. 

NOTE. — The chief point of this decision is, that a deed of trust describing 
the property affected simply as " two log wagons, four mules, two horses, and 
all chains, grab-hooks etc.," although recorded, is not constructive notice to 
purchasers. The ruling is obviously sound. 

Personal property is often from its very nature incapable of precise descrip- 
tion, and the courts are disposed to be extremely liberal in this respect — but it 
seems straining the principle too far, to apply it to a chattel mortgage in 
which the property is described simply as "four mules." 

As intimated by the court, the description may be sufficient as between the 
parties, and yet insufficient to operate as constructive notice to third persons, 
who have not the knowledge possessed by the parties nor equal means of identi- 
fying the property. See in this connection, Ftoranee v. Morien, 5 Va. Law Keg. 
757 and note. 



GOLDSBERBY V. CARTER AND OTHERS.* 

Supreme Court of Appeals : At Wytheville. 
June 19, 1902. 
1. Foreign Corporations — Doing business in the State. Making a contract out 
of this State by a foreign corporation by which title to a tract of land 
within the State is acquired by such corporation is not doing business in the 
State, within the meaning of sec. 1104 of the Code, so as to render a direc- 
tor of the company liable for its debts under the provisions of sec. 1105, 
although the object of the purchase be to engage in mining in the State at 
a subsequent time. 

Appeal from a decree of the Circuit Court of Wise county, pro- 
nounced April 6, 1901, in a suit in chancery wherein the appellee, 
Henry Carter, was the complainant, and the appellant and others 
were the defendants. Reversed. 

The opinion states the case. 
R. T. Irvine, for the appellant. 
W. E. Bond and G. J. Holbrooh, for the appellee. 
•Reported by M. P. Burks, State Reporter. 



